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Positivism and Non-positivism: This paper considers the non-positivistic concept of
law. ‘Positivism’ is an ambiguous concept. In this paper, I define legal positivism as
holding that every statute issued by the legislature is law. According to this, the
issuance of legislation through a statute provides a sufficient basis that such
legislation is law. Conversely, I define legal non-positivism as holding that the
legislation of a statute can be a basis to consider it law but may not provide the
final analysis to make that determination. According to this, besides the fact of
legislation, there are other factors to be considered besides the legislation of a

statute in defining law.

Relations between Law and Morality: Non-positivists generally consider morality
as a necessary condition of law. Such thinkers find a necessary connection between
law and morality. I agree with this but think that more elaboration is necessary as
there can be several types of legal norms and, therefore, several kinds of relations
between legal and moral norms. In the following sections, I will define moral norms,
followed by an examination of relations among three types of legal norms and moral

norms.

Autonomy and Moral Norm: I agree with Kant’s practical philosophy which holds
that an autonomous individual is a person who sets as well as follows his or her
own norms. Under this philosophy, every person conceivably has the moral
competence to set personal norms. Conversely, nobody has the competence to oblige
others because to oblige another person ignores his or her autonomy. Hence, in the
case of moral norms, the legislator and the constituent are identical and such

norms only govern the individual who sets them.

Obligation Implies Possibility: The obligation imposed carries a corollary
assumption that the expected behaviour is possible. People may not be obliged to do
impossible actions. For example, it is impossible to oblige someone to go to Mars. To

oblige someone to do something implies the factual possibility that the expected



behaviour may be performed.

Right to Freedom and Owner's Right: If one person (A) desires to do some moral
action but another (B) disturbs A’s action, A can neither perform nor be obligated to
perform the desired action. B could either be a state or a private individual. A’s
right to freedom as a citizen as well as the right as an owner of a property include
the rights to seek relief for any interference with A’s actions. If A asserts his right to
freedom or owners’ right and a court agrees with his assertion, B’s disturbance is
legally forbidden. Therefore, legal norms such as constitutional provisions
conferring citizens the right to freedom and also provisions of civil law that confer
upon property owners the right to cease any disturbance in the use and enjoyment
of their properties can be considered as means through which individuals may

assert their moral actions.

Criminal Law and Tort Law: Another type of legal norms ensures that individuals
set and implement moral actions. Such legal norms include provisions of criminal
law and tort law, which impose punishments and penalties on criminals and
tortfeasors. For example, murdering someone results in eliminating the victim’s
ability to set and act according to moral norms and, therefore, it is an undesired act.
Punishing a murderer cannot retroactively annul the action of murder but may
reduce the number of murders in the future by demonstrating the punishment for

such an action.

Summary: I have discussed two types of legal norms that enable people to create as
well as act according to moral norms. First, legal norms such as constitutional
provisions that guarantee a citizen’s right to freedom and provisions of civil law
giving property owners the right to prevent disturbances of the use and enjoyment
of their properties are meant to assist present people in their moral actions. Second,
legal norms such as provisions of criminal law and tort law imposing punishments
and penalties on criminals and tortfeasors are meant to assist future people in their

moral actions.

Democracy: In democratic countries, representatives elected by citizens’ votes enact
statutes through legislation. In a case wherein a representative voted by a citizen
has approved a statute, we can say that the citizen approved the statute indirectly.

Whereas if the representative voted by the citizen has not approved the statute or
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the candidate voted by the citizen is defeated in the election, it can be said that the

citizen did not approve the statute indirectly.

Creation of Autonomous Individuals: Statutes are general norms. It means that
they obligate any individuals within their jurisdiction. As moral norms are
individual norms, statutes by definition are not moral norms. However, statutes
can function as individual norms in that the citizens are deemed to have approved
the legislation by virtue of their vote for the representatives who enacted the
statutes. Thus, constitutional provisions providing for democratic legislation create

autonomous, moral individuals.

Summary: I have described three types of legal norms and three different relations
between legal and moral norms. The first two types of legal norms are means that
secure possibilities for present and future people for making moral norms and
acting according to them. The third type of legal norms, which are constitutional
provisions enabling democratic legislation, are a necessary premise for considering
legal norms as moral norms, at least for citizens who approve the enactment of such
legislation indirectly through their representatives. The difference between means
and premise is important. In the cases of the first and the second types of legal
norms, even if these legal norms do not exist, individuals can make moral norms
autonomously and act according to them, assuming that nobody disturbs an their
action. However, if the third type of legal norms does not exist, it indicates that the
constitution does not provide democratic legislation and, therefore, every citizen is

heteronomous.

Conclusion: If we regard a non-positivistic concept of law and consider autonomous
individuals as moral individuals, we must not approve the validity of the following
two invalid legal norms, even if they were issued by the legislator: legal norms that
completely prevent our present as well as future moral actions and those that avoid

the democratic processes of legislation, including our right to vote.
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